
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

    
 

 

 
 
 

 
Multae manus onus levius reddunt  

“Many hands make light work” 
▪ Erasmus (1466-1536) 

Dear CASA Members, 
 
As March roared in, it was clear that Mother Nature paints a portrait of 
contrasts. Despite the near immobilizing power of winter snow, it’s 
impossible to forget the welcome green sprouts of crocuses, snowbells, 
and daffodils, hints of new life bursting though the dark chocolate earth.    
 
As school administrators, our daily lives seem filled with these contrasts 
especially as we face the challenge of doing more with less, creatively 
stretching our talents, time, and budgets.  Nevertheless, together – working 
with our teachers, our local boards of education, and, most importantly, the 
communities we serve – we strive so the seemingly difficult is not 
impossible.  A bit like loaves and fishes, isn’t it? 
 
Thanks to your response to our 2009 membership drive, CASA continues 
the work of its 30 year mission, providing information and services for 
Connecticut administrators.  Looking beyond the geography of any single 
school district, CASA continues to work for all Connecticut school 
administrators to protect the status and welfare of Connecticut sc hool 
administrators, below the rank of assistant superin tendent, in 
elementary, middle, and secondary schools or workin g in their 
board’s central office.  
 
I hope you enjoy this month’s issue of Status & WelfareStatus & WelfareStatus & WelfareStatus & Welfare    including 
controversial insights from school administrator advocate, Attorney John 
M. Gesmonde  in Counselor’s Corner  feature article, “Change the 
Teacher Tenure (Dismissal) Act Now.”   
 
Mark your calendar! Join us on Thursday, April 30 th, for CASA’s exclusive 
dinner workshop with Attorney Gesmonde  presenting Preparing for 
Negotiations 2009-2010.  Use the form on page 4 and reserve your seat.  
Reservations are due by April 10th.    Bring your colleagues & join us for 
this special evening! As Erasmus noted, many hands do make light work!                         

Mary L. DorpalenMary L. DorpalenMary L. DorpalenMary L. Dorpalen, , , ,     
CASA PresidentCASA PresidentCASA PresidentCASA President    
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Do you know other Connecticut school administrators  who might be interested in joining CASA?  If so, p lease let 
your colleagues know that CASA members enjoy the fo llowing exclusive benefits: 
  
▪CASA’s monthly newsletter, Status & WelfareStatus & WelfareStatus & WelfareStatus & Welfare, 
which includes Counselor’s Corner  with a feature 
article by Connecticut’s noted school administrator 
advocate, Attorney John M. Gesmonde , Quips & 
Clips  with timely quotes or news briefs, and The Inbox  
to answer your questions; 
 
▪seminars, addressing critical issues ranging from 
negotiations, education law, and administrator liability 
issues to retirement and financial planning; 
 
▪CASA’s Legal Services Program , offering members, 
spouses, and their dependent children, an initial 
professional consultation without fee and CASA program 
 
 
 
 
 
 
 
 

rates thereafter with Gesmonde, Pietrosimone & 
Sgrignari, LLC  for most general practice areas of law.   
(Please read the full description of CASA Legal 
Services Program , below.); 
 
▪financial and legal assistance of up to $750.00 for  
legal counsel and defense involving job related issues; 
 
▪mediation/arbitration fund with up to $200.00  to 
assist individual members with this process;  
 
▪CASA’s HOTLINE, providing immediate legal contact 
for verified members encountering a difficult professional 
problem. 
 
 
 
 
 
 
 
 
 

 
 
As an exclusive member benefit, CASA is pleased to 
continue its Legal Services Program  with the firm of 
Gesmonde, Pietrosimone & Sgrignari, LLC in 
Hamden, CT .  Designed to ensure that all CASA 
members have access to highly competent legal 
services for matters not related to employment, the 
CASA Legal Services Program is available to CASA 
members, their spouses, and their dependent children.  
Fees are at substantially reduced costs and will be 
supplied upon request. 
  
The areas of practice include: real estate, wills, probate, 
elder law, family law (including dissolution of marriage), 
automobile accidents, personal injury, motor vehicle & 
criminal defense, business transactions, malpractice, 
and land use/ zoning. 
 
 

 
 
CASA members are entitled to consult program 
attorneys for one-half (½) hour twice a year in any of 
these areas of law listed above. CASA membership is 
subject to verification. 
 
For more information or to arrange a consultation, 
please call the CASA Legal Services Program.  
 

CASA Legal Services -- Telephone: 203 ▪407▪4200 
John M. Gesmonde, Esq. 

 
The CASA Legal Services Program attorneys at 
Gesmonde, Pietrosimone & Sgrignari are: 
 
John M. Gesmonde  Frank W. Pietrosimone 
Larry C. Sgrignari  Susan B. Nobleman 
Vincent Cervoni   Sheila J. Hall 

 
 
 
 

 
 
 

Do you have an urgent or sensitive professional (no n-union) issue? 
CASA members may call our HOTLINE 

 
Attorney John M. Gesmonde 

203▪407▪4200  
JGesmonde@gpsp.com  

 

CASA Legal Services Program 

HOTLINE  
 

 

 

CASA Membership Benefits 



 
 
 
 

Question : Have provisions of the Family Medical 

Leave Act recently changed? 
  

 

  

Answer :   The Family Medical Leave Act, commonly 

known as FMLA, has been revised for the first time since 
its enactment in 1993.  The new rules took effect on 
January 16, 2009.    
 
The bulk of the new rules address the military leave law, 
rules which protect job related leave rights of employees 
who care for covered service members or who face 
“qualifying exigencies” because a military member is 
either on duty or has been called to active duty.  In 
addition, the new rules change several existing FMLA 
provisions, including notice requirements, the definition 
of “serious health condition,” and the terms of continuing 
treatment. 
 
Relative to military leave, family members caring for 
covered service members with a serious injury or an 
illness incurred while on active duty are now able to take 
up to 26 weeks of leave in a 12 month period.  
 
FMLA now also provides that families of National Guard 
and Reservist personnel on active duty may take up to 
12 weeks of FMLA protected leave to manage their 
affairs.  The “qualified exigencies” are defined as (1) 
short-term deployment, (2) military events and related 
activities, (3) childcare and school activities, (4) financial 
and legal arrangements, (5) counseling, (6) rest and 
recuperation, (7) post-deployment activities, and (8) 
additional activities where the employer and employee 
agree to the leave. 
 
Yet, while one hand of the government giveth, the other 
hand taketh away. 
 
The FMLA revisions have changed the manner in which 
employees must notify their employers of their desire to 
take leave. Previously, when an employee had an 
unforeseen illness, he/she had up to two (2) days 
following an absence to inform his/her employer of the 
need for FMLA leave.  Under the revised law, an 
employee must provide notice of the need for leave 
either the same day or the next business day.  If the 
leave is not foreseeable, an employee must comply with 
the usual and customary call-in procedures for all 
unscheduled absences to inform an employer of the 
need for FMLA leave, absent any unusual 
circumstances.   
 
 

Employees on FMLA leave are now disqualified from 
perfect attendance bonuses if such awards are not also 
paid to employees taking a non-FMLA leave. 
 
The definition of “serious health condition” has been 
modified.  To qualify for protected FLMA leave of three 
(3) or more calendar days, they must now be full days.  
The definition of continuing treatment has been modified 
to require two (2) or more doctor visits occurring within 
30 days of the incapacity.  In addition, the first visit to the 
doctor must now occur within seven (7) days of the 
incapacity.   
 
Continuing treatment of a “chronic condition” is now 
defined as a health condition requiring periodic visits at 
least twice a year. 
 
Employers now have five (5) business days – up from 
two (2) business days – to request medical certification 
after an employee requests FMLA leave.  Employees 
must submit this medical certification within 15 calendar 
days after leave is requested in all cases. 
 
Employers are required to notify employees of these 
changes, including posting updated FMLA posters.  In 
addition, employers must update published policies and 
procedures and revise FMLA forms to reflect these 
changes. 
 
There may be more FMLA changes on the horizon.  If 
President Obama follows thru with his campaign pledge, 
we can expect a push to extend these leave provisions 
to employers with as few as 25 employees as well as the 
creation of a leave provision for elder care. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Inbox 
 

 
 

 
Preparing for Negotiations 2009-2010 

 
Date:   Thursday, April 30, 2009 
 
Time:   5pm networking & wine tasting 

followed by buffet dinner 
             
Place:  Augusta Curtis Cultural Center 
 175 East Main Street, Meriden CT 

________ 
CASA members $37.00 

Use the registration form  
on the following page  

RSVP by April 10th 
_________ 

Invite your colleagues!! 
Non-members $42.00 

Non-members -- join CASA that evening & 
receive a $5.00 credit toward membership!! 

 

CASA Spring 2009 Workshop 



 
 
 
 
 
 
 
 
 
 
 
 
 
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

Quips and Clips 
 

 
 
 

PrPrPrPreeeeparing for paring for paring for paring for NNNNegotiations 2009egotiations 2009egotiations 2009egotiations 2009----2010 2010 2010 2010     

    
With John M. GesmondeWith John M. GesmondeWith John M. GesmondeWith John M. Gesmonde, Esq., Esq., Esq., Esq.    
Thursday, April 30, 2009Thursday, April 30, 2009Thursday, April 30, 2009Thursday, April 30, 2009    

________________________________________________________________________________________________________________________    
The Augusta Curtis Cultural CenterThe Augusta Curtis Cultural CenterThe Augusta Curtis Cultural CenterThe Augusta Curtis Cultural Center    

175 Eas175 Eas175 Eas175 East Main Streett Main Streett Main Streett Main Street    
Meriden, CT 06450Meriden, CT 06450Meriden, CT 06450Meriden, CT 06450    

________________________________________________________________________________________________________________________    
5pm 5pm 5pm 5pm --------    Networking & Open Bar Networking & Open Bar Networking & Open Bar Networking & Open Bar ----    Wine TastingWine TastingWine TastingWine Tasting    & Beer& Beer& Beer& Beer    

6pm 6pm 6pm 6pm --------    Buffet DinnerBuffet DinnerBuffet DinnerBuffet Dinner    
__________________________________ 

Invite your colleagues & members of your negotiating team!Invite your colleagues & members of your negotiating team!Invite your colleagues & members of your negotiating team!Invite your colleagues & members of your negotiating team!    
 

IF THE PLAGUES DON’T 

CONVINCE YOU, 

I’LL BRING IN  

CASA AND 

GESMONDE!! 
 

CASA Spring Dinner Workshop  

    
NAME______________________________NAME______________________________NAME______________________________NAME______________________________________________________________________________________________________________________    

    
YOUR YOUR YOUR YOUR TITLE & DISTRICT________________________TITLE & DISTRICT________________________TITLE & DISTRICT________________________TITLE & DISTRICT____________________________________________________________________________    

RSVP RSVP RSVP RSVP by April 10,by April 10,by April 10,by April 10,    2009200920092009    
    

CASA Members $3CASA Members $3CASA Members $3CASA Members $37777.00/Non.00/Non.00/Non.00/Non----members $4members $4members $4members $42222.00 .00 .00 .00     
checkcheckcheckcheckssss    payable to CASA payable to CASA payable to CASA payable to CASA     

▪▪▪▪▪    
Francis T. Kennedy,Francis T. Kennedy,Francis T. Kennedy,Francis T. Kennedy,    TreasurerTreasurerTreasurerTreasurer    

PO Box 122PO Box 122PO Box 122PO Box 122    
Tolland, CT 06084Tolland, CT 06084Tolland, CT 06084Tolland, CT 06084    



 

 
 

 

 
Change the Teacher Tenure (Dismissal) Act Now 

 
  

 
 

This year is the 68th birthday of the “Teacher Tenure 
Act.”1  It has widely been perceived by educators as 
granting a valuable status to teachers and administrators 
in Connecticut after a designated trial period,2 or so-
called “tenure,” by protecting certified employees below 
the rank of Superintendent from summary dismissal, 
primarily through means of judicial review of terminations 
for cause.3  The profundity of the Teacher Tenure Act, 
as we know it today, belies its most simple origins.  
Brought into being as a result of a shift in the 
legislature’s focus, from trying to increase the ability of 
rural school districts to attract better teachers to a policy 
of protecting teachers, the language added in 1941 to its 
precursor, Public Act of 1917, merely provided that  
“(t)he contract of employment of a teacher shall be 
renewed for the following school year unless such 
teacher has been notified prior to March 1st of that year  
 

                                                           
1
  §10-151 C.G.S. 

2
  §10-151(a)(6) C.G.S. 

3
 The Act provides that  “teachers,” who are defined as 

including school administrators and assistant 

superintendents, shall have their contract of employment 

continued from school year to school year except that it may 

be terminated at any time for one or more of the following 

reasons:  (1) inefficiency or incompetence; (2) 

insubordination against reasonable rules of the board of 

education; (3) moral misconduct; (4) disability, as shown by 

competent medical evidence; (5) elimination of position; or 

(6) other due and sufficient cause.  A teacher proposed for 

dismissal has the option of requesting a hearing, as well as 

the reasons for such action, before (a) the board of education 

or a subcommittee thereof designated by the board; (b) an 

impartial hearing panel; or (c) a single impartial hearing 

officer if the superintendent also agrees.  Teachers and 

administrators wisely rarely select to have their termination 

hearings before the board of education and superintendents 

rarely agree to a single hearing officer, for reasons that will 

become apparent hereinafter.  Thus, the vast majority of 

teacher terminations are presented to tri-partite impartial 

hearing panels consisting of one member appointed by the 

superintendent, one member appointed by the teacher and a 

third member, who serves as the chairperson, appointed by 

agreement of the other two panel members.  Most tenured 

teachers slated for firing, however, never access the statute.  

They make a “deal,” otherwise known as a “Separation and 

Release Agreement,” and for good reason.  See, infra.     

 
 
 
that such contract will not be renewed.”4  This language, 
which is not much different than a four-month notice 
requirement prior to removal, is yet more generous than 
non-tenured teachers receive under the current Teacher 
Tenure Act.  It is also a greater benefit than that to which 
an at-will employee, who has no protection from the 
threat of arbitrary discharge except in the narrowest of 
circumstances when an important public policy has been 
violated, is entitled then or now.  However, in application, 
there is shockingly little difference in the outcomes 
between the unencumbered certitude of the original 
1941 version of the Teacher Tenure Act and the pretext 
of what I have now come to refer to as today’s “Teacher 
Tenuous Act” (hereinafter, the “Act”).  Any appearance 
of statutory substance in this Act for the purpose of 
upholding constitutional employment rights of teachers 
and administrators5 is just that, an appearance.  The Act 
has become progressively enfeebled by court decisions 
virtually blessing the doings of boards of education when 
it comes to dismissing certified staff.   The “Washington 
Generals,” the stooge team that travels with the “Harlem 
Globetrotters,” has a better chance of scoring a victory 
(given its 2 wins in the last 38 years) than a “teacher” 
proposed for termination for cause, considering the 
“hands off” review provided by the Supreme Court of 
board of education actions.   
 
A good example of the horrible hopefulness instilled by 
the Act, which at least is also honestly co-billed as the 
“Teacher Dismissal Act,” is the case of Rogers v. New 
Haven School Board.6  Gloria Rogers (hereinafter, 
“Rogers”) was a “tenured teacher” serving as a second 
year middle school assistant principal in New Haven 
when she was proposed for termination for inefficiency 
and incompetency, insubordination, and other due and 
sufficient cause.  She opted to have a hearing before a 
three person impartial hearing panel.  The following facts 
were found by a varying majority of the panel:   
 

On March 27, 1997, Rogers was notified that money 
had been stolen from a female student by another in 
her gym class.  Student S was accused by the girls.   
S readily agreed to be searched and pulled out her 
pockets and removed her shoes and socks as  
 

                                                           
4
 Cimochowski v. Hartford Public Schools, 261 Conn. 287, 300-

301, 802 A.2d 800, 809, 2002 Conn. Lexis 320; Section 142f. 
5
 See, infra, p. 11. 

6
 252 Conn. 753, 749 A.2d 1173, 2000 Conn. Lexis 136 

COUNSELOR’S CORNER 
John M. Gesmonde, Esq. 

“The ‘Washington Generals,’ the stooge team that travels with the ‘Harlem Globetrotters,’ has a better chance 

of scoring a victory (given its 2 wins in the last 38 years) than a ‘teacher’ proposed for termination for cause, 

considering the ‘hands off’ review provided by the Supreme Court of board of education actions.”   

 



 
instructed by Rogers, which was done in the 
presence of the gym teacher and a security guard.  S  
did not have the money.  Rogers moralized about 
stealing money, then told the girls that the entire gym 
area, showers and lockers, and they would be 
checked.  The gym teacher and a security guard, 
both females, then went into the gym teacher’s office 
and commenced searching the girls individually.   
Rogers presumed that the 26-year veteran teacher 
and an employee of the very law enforcement agency 
responsible for security knew that Board policy, which 
had been distributed to all staff by the principal, only 
permitted the search that Rogers purposely had 
conducted in their presence moments earlier.  
(Indeed, a majority of the panel would ultimately 
conclude from the facts that “(t)o require a supervisor 
to instruct a subordinate not to perform an act which 
all reasonable persons know is wrong, against public 
policy or improper would be creating a monstrous 
condition for any supervisor.  It is reasonable for a 
supervisor to expect a subordinate to act as a 
reasonable person”).  Rogers authorized the pupil 
search at the same time she was still busy searching 
the showers and lockers because it was a Friday 
afternoon before a three-day weekend, and she knew 
a potential for violence existed and of its likelihood of 
spilling over into the community and to family 
members if not resolved at school.  Fighting occurred 
on a daily basis at her school, oftentimes merely 
because the students came from different 
neighborhoods.  Rogers was found to have testified 
truthfully, when she said she saw nothing unusual 
about the children’s demeanor or temperament after 
they had been searched.  Rogers also offered the 
results of a polygraph test to which she had 
voluntarily submitted and passed; she was found to 
have answered truthfully all questions, including “no” 
to the question: “While the search was going on, did 
you then know a strip search was being conducted?” 
Moreover, in corroboration of Roger’s testimony, no 
students complained to their teachers that day about 
the incident or acted unusually; they merely talked 
about taking their shoes and socks off and pulling 
their pockets out and why the girl would have brought 
so much money to school.  Nonetheless, a “different” 
majority of the impartial hearing panel concluded that 
the demeanor and temperament of “some” of the 
students searched should have alerted Rogers that 
“something was amiss” and that she should have 
checked immediately to see what was going on in the 
office; however, the “first” majority of the panel also 
concluded that had Rogers known what was going on 
in the gym teacher’s office when it was going on, she 
would have stopped it immediately.  The same 
majority of the panel stated that to discipline Rogers 
for anything would be a “travesty.”  The impartial 
hearing panel’s “recommendation,” again by vote of 
the first majority, was that “Gloria Rogers be 
reinstated forthwith and that no discipline whatsoever 
be imposed upon her, … (that) no occasion to 
discipline Gloria Rogers exists… . 
 

 

 
One week later, in less than 30 minutes, the New Haven 
Board of Education fired her. The matter was appealed 
and eventually advanced to the State Supreme Court.  
After charitably taking note of the fact that it was only a 
single incident against an otherwise unblemished 13 
year professional career, that her actions or non-actions 
were not willful, and that there was never even a finding 
that a strip search or any other improper action had 
actually occurred (paraphrasing Supreme Court Justice 
Palmer, “we don’t know what happened behind the 
closed doors; for all that appears in the record, they 
could have been told to hop around on one foot.”), the 
Court sustained the dismissal.   
 
The entire case against Gloria Rogers was built on her 
isolated omission of not checking on the conduct of the 
searches, albeit she was found by a panel majority to 
have testified truthfully that she did not observe the 
apparent annoyance said to have been emoted by 
“some” of the students.  Her non-action plainly did not 
warrant the devastating sanction of dismissal (so much 
for “graduated discipline,” a component of the concept of 
just cause).  Under the Act, however, the role of the 
impartial hearing panel is limited to making factual 
findings from which to determine whether or not grounds 
exist for the teacher’s discharge.7  A school board then 
has the discretion to accept or reject the panel’s 
recommendation as to whether or not the teacher should 
be terminated or suffer some lesser sanction, but it is 
bound by the panel’s findings of fact unless unsupported 
by the evidence.8  In Rogers, since an impartial hearing 
panel majority found Mrs. Rogers to be inculpable of the 
charges, it would stand to reason that the board of 
education should have had no discretion but to reinstate 
her.  “ Were the board free to disregard the panel’s 
findings, it would make a mockery of the plaintiff’s 
statutory right to be dismissed only for cause after a final 
hearing by an impartial hearing panel.”9  After all, “(t)he 
function of the hearing is, in general, to resolve the 
question of whether any of the asserted grounds for 
termination is supported by the evidence produced at the 
hearing.”10  The Supreme Court had on a prior occasion 
considered another hearing panel’s determination of 
teacher incompetency as a “finding of fact,” but in 
Rogers, it referred to it as a “conclusion of law” and, 
thus, outside the purview of the fact-finding impartial 
hearing panel.11   
 
Whether or not there exists any pulse of reason to be 
detected in the Rogers judgment, it is more important to  

                                                           
7
 Garen v. Board of Education of the Town of Brookfield, 36 

Conn. App. 282, 650 A.2d 616, cert. denied 232 Conn. 97, 653 

A.2d 194 (1994) 
8
 Tomlinson v. Bd of Educ., 226 Conn. 704, 629 A.2d 333, 339 

(1993) 
9
 Catino v. Bd. of Education of Town of Hamden, 174 Conn. 

414, 389 A.2d 754, 755, 756 (1978) 
10

  Mendillo v. Bd. of Educ. of East Haddam, 717 A.2d 1177, 

1184 (1998) 
11

  Sekor v. Bd of Educ. of the Town of Ridgefield, 240 Conn. 

119, 689 A.2d 1112, 1121 (1997) 



 
understand that this decision was forced by adjective 
(procedural) law not substantive law.  Based on Rogers, 
when there is a split in the findings of fact between the 
majority and the dissenting member (or for that matter 
presumably if all three members disagree), the board of 
education may select any or all of the facts as found, not 
only by the majority members, but by the dissenter as 
well, as long as the particular finding or findings are 
supported by what is referred to as “substantial 
evidence.”  Based on the reasoning of the reviewing 
court, which was not disturbed by the Supreme Court, 
“the Board is bound by the panel majority’s findings of 
fact where supported by the record and is free to adopt 
other panel members’ findings of fact, if same are 
supported by substantial evidence in the record.  The 
weight to be assigned to a finding, and inferences to be 
drawn from findings are the province of the Board  and of 
its individual members.”12 
 
“Substantial evidence” is somewhat of a misnomer, 
since it could be as “insubstantial” as “not clearly 
erroneous” and “less than the weight of the evidence” for 
a decision by the board of education terminating a 
teacher to survive judicial review.13   Moreover, the 
possibility of drawing two inconsistent conclusions from 
the same evidence does not prevent a finding from being 
supported by substantial evidence.14  In other words, the 
board of education can “cherry pick” findings of fact from 
any panel member or members it pleases without having 
to worry too much about how true they are (perhaps 
stated a bit hyperbolically).  Since “findings of fact” 
include facts (obviously) -- something that is actually 
determined to exist as ascertained from the evidence, 
but also inferences  drawn from such evidentiary facts15 
-- there is an inconsistency between the definition of 
“findings of fact” and the reviewing court’s constraint on 
the duties of the impartial hearing panel as above 
quoted. 
 
What is not in controversy is that the board of education 
does not receive the evidence, hear the testimony, 
evaluate the demeanor of the witnesses or read the 
written briefs or hear the arguments of counsel.  In other 
words, the panel of neutrals, or perhaps, more aptly, 
“neuters,” irrespective of their drawing conclusions and 
inferences from the facts after sifting through hours of 
testimony, weighing evidence, passing on the credibility 
of witnesses (the Roger’s case consisted of 15 hearings 
over a ten month period), in the final analysis, it is the 
board of education (which never convenes with the 
impartial hearing panel), that then weighs the findings  

                                                           
12

 Memorandum of Decision, p. 14 (emphasis added). To be 

fair, an argument can also be made for interpreting the 

Supreme Court decision, not that of the reviewing court, to 

permit a board of education to utilize the findings of fact by a 

dissenter only so long as they do not contradict a finding of 

fact by the majority of the panel. 
13

 Dolgner v. Alander, 237 Conn. 272, 676 A.2d 865, 870 1996 

Conn. Lexis  
14

 Roger v. New Haven Board of Education 
15

 Black’s Law Dictionary, 4
th

 Ed. (1951) (emphasis added). 

 
submitted by the panel anew, draws its own inferences, 
and, thereupon, immaculately decides the case. 
 
The Rogers Court also reiterated the definition of what 
“due and sufficient cause” is; not surprisingly, it is “any 
ground … put forward by the (school board) in good faith 
which is not arbitrary, irrational, unreasonable or 
irrelevant … .”  In other words, basically anything that 
the board of education deems it to be that is not patently 
illegal or whimsical.  
 
In sum, if you avail yourself of the Act and, after a 
hearing before an impartial hearing panel there is a split 
among the members, as there almost always is, then the 
board of education has the following oceanic discretion: 
 
1. It can select all, some or none of the findings of fact 
by the majority and, in lieu thereof, pick all or some of 
the findings of fact put forth by the dissenting panel 
member appointed by the board of education, providing 
the facts, conclusions, and inferences drawn from the 
facts by the board are supported by “substantial 
evidence;” that is, by as little as a scintilla of evidence to 
something less than the evidence being in equipoise.  
 
2. Once the board of education picks its particular 
findings of fact, it may then attach whatever weight 
(importance) it chooses to each finding to justify its 
acceptance of the recommendation, not of the trier (the 
impartial hearing panel), but of the superintendent, the 
prosecutor of the case and the chief executive officer of 
the decision maker (the board of education).16  
 
3. The board of education may also apply the law to the 
facts and, as long as its “conclusions of law reasonably 
and logically flow from the facts,” it will not be disturbed 
by the Courts.17  The Rogers Court, as previously stated, 
decided that whether or not the charges were proven 
based on the facts of the case was a “conclusion of law,” 
not a “finding of fact,” to be rendered solely by the board 
of education, further relegating the impartial hearing 
panel to little more than a collective handmaiden. 
 
4. Consistent with the latter characterization, individual 
board of education members apparently may also “rely” 
freely upon “ex parte” statements.  In the case of 
Rogers, by "parents of children as to how they felt their 
children were violated and abused and what it meant to 
them as families," which statements were made at 
various board of education meetings not part of the 
impartial panel hearings, as long as such statements did 
not contradict the majority's “findings of fact.”18  The 
Supreme Court did not find such reliance to be improper 
because even though board members received 
statements from parents of children, it did not 
necessarily follow that any member based his or her  
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 §10-157(a) C.G.S. 
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 Rogers v. New Haven School Board, 749 A.2d 1178 (Conn. 

2000) 
18

 Rogers v. New Haven School Board, Id at 1179, 1180 



 
vote on such ex parte information (hmm). The integrity of 
the administrative process must not be tainted by 
improper considerations and pressures from private off-
the-record communications from those personally 
interested in the outcome.  It is beyond peradventure 
that an impartial decision maker is a basic element of 
minimum due process.19  “This means a fair opportunity 
to cross-examine witnesses, to inspect documents 
presented and to offer evidence in explanation or 
rebuttal.”20  As stated by the Supreme Court in an earlier 
case:21 
 

Because of the requirement of the tenure act that 
the decision of the board shall be based upon the 
evidence supporting the specific charge or charges, 
and upon no other evidence, proof of gross 
inefficiency must be made by evidence produced at 
the hearing and may not, as in other cases before 
administrative agencies, include what the members 
may properly have learned by personal observation.  

 
Emotionally charged parents threatening to sue the 
school district and individual board members, 
confronting board members off-the-record about the 
events in question, while the same board members are 
presumably pondering what inferences to draw and 
conclusions to make from the facts, create a prejudice 
and a flagrant due process violation.  
 
As the late U.S. Supreme Court Justice Felix Frankfurter 
stated, “and there comes a point when the court should 
not be ignorant as judges of what we know as men.”22 
Basically, unless the critical facts of a case involve the 
color of your shirt or the date of a picture of yourself 
waving at the camera in some Australian rain forest on 
the day in question, obtaining protection from being 
arbitrarily terminated by accessing the Act is about as 
likely a happening as a lamb receiving shelter in a 
slaughterhouse.   
 
What needs to be done?  There are several approaches 
that may be taken; unfortunately, all would involve 
legislative action: 1) (a) expressly prohibit minority or 
dissenting findings of fact; that is, the panel should 
speak in the aggregate with one voice based on majority 
vote; (b) expressly provide that the impartial hearing 
panel renders findings of fact which comport with the 
definition of findings of fact, including conclusions or 
inferences drawn from the subordinate or evidentiary 
facts, to establish or refute the underlying charges, 
instead of denoting it as a conclusion of law and, thus, 
within the exclusive ambit of the board of education; or, 
2) amend the Act so that the roles of the trier of facts 
(impartial hearing panel) and that of the decision maker 
(the board of education) are unified into one status, that  
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 Goldberg v. Kelley, 397 U.S. 254, 271, 90 S.Ct. 1011, 25 

L.Ed.2d 287 (1970) 
20

  Parish of St. Andrews P.E.Ch. v. Zoning Board of App., 155 

Conn. 350, 232 A.2d 916 (1967) 
21

 Conley v. Bd. of Educ. of City of New Britain, 143 Conn. 498, 

123 A.2d 747 (1956) 
22

 Watts v. Indiana, 338 U.S. 49, 52 (1949) 

 
of the impartial hearing panel, as is virtually the situation 
throughout the external world for every other contested 
case heard before an administrative, or “quasi-
administrative,” body or single hearing officer; or, 3) 
amend the Act so as to repeal the termination 
procedures for cause in their entirety, leaving intact the 
rest of the statute, including non-renewal and elimination 
of position provisions, and provide that such terminations 
shall be processed through the contractual grievance 
procedure of the parties to an agreed-upon arbitrator or 
panel of arbitrators, the American Arbitration 
Association, or the State Board of Mediation and 
Arbitration, the latter of which is free.   
 
With regard to the costs of these proceedings, because 
administrator unions are generally not large, 
administrators are really disenfranchised for the most 
part from using the Act, if it would otherwise make any 
sense for them to do so.  Conservatively speaking, the 
minimum cost for the administrator’s or teacher’s share 
of the expense of the panel, transcripts, and their private 
attorney, begins at about $35,000 for a process 
contemplated within the 4 months’ statutory time lines 
and goes up.  That does not include appeals to the 
Superior Court or, thereafter, to the Appellate/Supreme 
Court.  Since this appeal is statutory, and the exclusive 
means for challenging a dismissal, the employee 
organization “legally” has no obligation to pay for the 
costs of a member’s defense, including providing 
representation.  If it is not part of the contract, which 
unions are bound to administer, there is no breach of its 
duty of fair representation.  Every single other municipal 
or board of education employee, who is a member of an 
employee organization in the State of Connecticut, such 
as police, fire, custodians, cafeteria workers, secretaries, 
para-educators, nurses, town hall employees, etc., have 
the benefit of challenging terminations for cause through 
their contractual grievance procedure, culminating in a 
non-biased hearing and a final and binding award 
determined by a neutral decision maker. 
 
Teachers and administrators deserve better, or at least 
no less than other public sector, non-certified 
employees, than a Hobson’s choice between chancing 
their interests or prospects through their own actions in 
entering into separation and release agreements calling 
for their irrevocable resignation, and systematic 
arbitrariness clothed in the garb of a reasonable law.  
Tenured educators, have a property right to continued 
employment, which is entitled to protection under the 
due process clauses of the federal and state 
constitutions.23  Because the charges forming “cause” for  

                                                           
23  The fourteenth amendment to the United States 

constitution provides in relevant part “nor shall any State 

deprive any person of life, liberty, or property, without due 

process of law ...” Article first, section 8, of the Connecticut 

constitution provides in relevant part: “No person shall ... be 

deprived of life, liberty or property without due process of 

law. ...” Lee v. Bd. of Educ., 181 Conn. 69, 72, 434 A.2d 333 

(1980).   



 
termination to be decided by a removed decision-making 
body under the Act reflect upon one’s "professional 
competence and character," they also implicate a liberty 
interest entitled to protection under the due process 
clause.24  "The test of the action of the board is whether 
(the plaintiff) had a reasonable opportunity to hear and to 
be heard upon the charges preferred against her and 
whether the proceedings were conducted in a fair and 
impartial manner."25  "Where a person's good name, 
honor or integrity is at stake because of what the 
government is doing to him, notice and an opportunity to  

                                                           
24

 Id. p. 74 
25

  Conley, supra at 493-94; Meehan v. East Lyme Bd. of Educ., 

9 C.S.C.R. 366 (1994). 

 
be heard are essential.26  Otherwise stated, anything 
less is nothing more than “marching the king’s men up 
the hill and then down again.” The Grand Old Duke of 
York (British nursery rhyme, circa 1790). 
 
24  Id., p. 74 

 25  Conley, supra at 493-94; Meehan v. East Lyme Bd. of 
Educ., 9 C.S.C.R. 366 (1994) 

26 Bd. of Reagents of State Colleges v. Roth, 408 U.S. 564, at 
573 n. 12, 92 S.Ct. 2701, at 2707 n. 12, 33 L.Ed.2d 548 (1972) 
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CASA Counselor’s Corner 

John M. Gesmonde is a partner in the Hamden law firm of 

Gesmonde, Pietrosimone & Sgrignari, LLC where he practices in 

the area of labor, education, and employment law as well as 

municipal law and land use/zoning issues.  Mr. Gesmonde has 

over 35 years of experience representing over 80 school 

administrator associations, in addition to individual employees, 

Connecticut Association of Public School Superintendents 

(CAPSS), and other public sector unions, including teacher, 

police, fire, secretarial, paraprofessional, nurse, and town hall 

employee units in collective bargaining, grievance arbitration, 

termination matters, and unfair labor practice complaints.  Mr. 

Gesmonde has 25 years of service on the Connecticut State 

Department of Education Arbitration Panel as a labor sector 

advocate arbitrator under the Teacher Negotiations Act.  He is a 

frequent guest lecturer for school administrators and 

superintendents from Connecticut to Alaska.   

Having earned a BA from Columbia University and a JD from 

University of Connecticut School of Law, where he was the 

Associate Editor of the Law Review and recipient of the American 

Jurisprudence Award for excellence in contracts. Mr. Gesmonde 

has been designated a Connecticut Super Lawyer in 2007, 2008, 

and 2009.  He has also been honored in 2007 and 2008 as a New 

England Super Lawyer and in 2009, nationally, as a Corporate 

Counsel Super Lawyer in employment and labor law.  Super 

Lawyers are nominated by their peers and designated after 

review by a blue ribbon evaluation panel. He has served as the 

North Branford Town Attorney (labor matters excluded by 

choice) from 1985-2008. 

Mr. Gesmonde was assisted in the preparation of this newsletter 

by paralegal Linda Reed, who holds a BS from Fairfield 

University and MFS from Yale University. 

The opinions expressed in this article are those of the author.  

Such opinions are not intended to offer solutions to individual 

problems, but only to serve as a means of conveying general 

information to school administrators on subjects of presumptive 

interest.  It is not intended as legal advice.   
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